eCommons@AKU
Faculty & Staff Publications

Institute for the Study of Muslim Civilisations

Fall 10-2021

The Objectives of Islamic Law: The Promises and Challenges of
the Maqāṣid
Maq id al-Sharīʿa
al-Shar a
Walid Ghali

Follow this and additional works at: https://ecommons.aku.edu/uk_ismc_faculty_publications
Part of the Arabic Studies Commons, and the Islamic Studies Commons

ISSN 2633-6626

Manchester Journal
of
Transnational Islamic Law & Practice
MJTILP

Volume 17
Issue 1
2021

Published by Electronicpublications.org Ltd

Manchester Journal of Transnational Islamic Law & Practice

About:
The MJTILP (formerly the Journal of Islamic State Practices in International Law) was founded in 2005. The
Journal is independent of any State or institutional affiliation with a truly diverse and global editorial board.
It is published once a year by Electronicpublications.org Ltd; and available both in electronic and printed
forms.

Aims of the Journal:
The principal objectives of the Manchester Journal of Transnational Islamic Law & Practice (MJTILP) are to
provide a vehicle for the consideration of transnational forms of Islamic law and practice. Transnationalism in
Islamic law is taken broadly as communications and interactions linking Islamic thoughts, ideas, people,
practices and institutions across nation-States and around the globe. In recent times, research in Islamic law has
shaped narratives based on nation-States, demographics, diasporic communities, and ethnic origins instead of
developing around a central core. Contemporary issues of Islamic law are increasingly linked to geographical
locations and ethnic or parochial forms of religious beliefs and practices. Expressions like American, European,
British, Asian and Arab Islam have widely gained acceptance.
Despite the growing importance of dialogue to develop shared understandings of issues facing Islamic law and
proposing coordinated solutions, the contemporary research and scholarship has not developed harmoniously
and remains piecemeal and sporadic. Researchers and practitioners of Islamic law are drawn from a wide variety
of subjects and come from various regions of the world but have insufficient institutional support for sharing
information and comparing experiences. Innovation in various strands and paradigms of Islamic law and
practice is stifled because there are limited spaces where evolutionary, collaborative and interdisciplinary
discourses can take place. This in turn hampers the ability to build on past research and record best practices,
negatively impacting a consistent and orderly development of the field. There is a need to constitute a world
community of Islamic law scholars based on interactions and aspirations moving across linguistic, ethnic,
geographical and political borders.
The MJTILP is inspired by the need to fill these gaps. It provides a platform to legal and interdisciplinary
scholars and researchers for critical and constructive commentaries, engagements and interactions on Islamic
law and practice that are built upon configurations in contemporary contexts. It welcomes contributions that
look comparatively at Islamic law and practice that apprise and inspire knowledge across national boundaries
whether enforced by a State or voluntarily practiced by worldwide Muslim communities. We are equally
interested in scholarships on encapsulated cultural worlds, diaspora, identity and citizenship that are embedded
and circumscribed by religious ties. As it has been the practice of the journal since its establishment in 2005, it
also has a specific interest in issues relating to the practice of Muslim States in international law, international
law issues that may concern Muslim countries, and all aspects of law and practice affecting Muslims globally.

Printed and bound by Antony Rowe Ltd. Eastbourne UK
ElectronicPublications.Org

Manchester Journal of Transnational Islamic Law & Practice

MJTILP
Volume 17
Issue 1
2021
ISSN 2633-6626

Editor-in-Chief:
Dr Ahmad Ghouri
Senior Lecturer in Commercial Law & Director of Internationalisation, School of Law, Politics and Sociology,
University of Sussex, UK.

Deputy Editor-in-Chief:
Dr Amna Nazir
Lecturer in Law & Associate Director Centre for Human Rights, Birmingham City University, UK.

Associate Editors:
Dr Muneer Abduroaf, Senior Lecturer, University of the Western Cape, South Africa.
Dr Zubair Abbasi, Associate Professor, Lahore University of Management Sciences, Pakistan.
Dr Bader Aldosari, Assistant Professor, University of Prince Sattam Bin Abdul Aziz, Kingdom of Saudi Arabia.
Dr Milad Dokhanchi, Queen's University, Canada.
Dr Hossein Esmaeili, Associate Professor, Flinders University, Australia.
Dr Oumama Emad Ali Hamasha, Assistant Professor, University of Jordan.
Dr Muhammad Akbar Khan, Assistant Professor, International Islamic University, Pakistan.
Dr Mohammad Hedayati-Kakhki, University of Durham, UK.
Faisal Kutty, Associate Professor, Southwestern Law School and Associate Professor of Law Emeritus, Valparaiso
University.
Dr Sahar Maranlou, Lecturer, University of Essex.
Dr Eleni Polymenopoulou, Assistant Professor, Hamad Bin Khalifa University, Qatar.
Dr Ayesha Shahid, Assistant Professor, Coventry University, UK.
Dr Emine Enise Yakar, Associate Professor, Recep Tayyip Erdoğan University, Turkey.
Dr Abubakri Yekini, Lagos State University, Nigeria.

Manchester Journal of Transnational Islamic Law & Practice
Assistant Editors:
Diana Carina Azoitei, The University of Law, UK.
Afrin Khan, Assistant Professor, Kirit P. Mehta School of Law, NMIMS, India.

Book Review Editor:
Dr Kahled Bashir
Lecturer, University of Aberdeen, UK.

Editorial Board:
Prof Asma Afsaruddin, Indiana University, USA.
Prof Asad Q. Ahmed, University of California, Berkeley, USA.
Imam Qari Asim MBE, Leeds Makkah Masjid and DLA Piper, UK.
Prof Dr Mohd Ma'Sum Billah, King Abdul Aziz University, Kingdom of Saudi Arabia.
Prof Mohamed Elewa Badar, Northumbria University, UK.
Prof Ilias Bantekas, Hamad Bin Khalifa University, Qatar.
Prof Ann Black, University of Queensland, Australia.
Prof L. Ali Khan, Washburn University, USA.
Prof Bashar H. Malkawi, The University of Arizona, USA.
Prof Nakib Muhammad Nasrullah, University of Dhaka, Bangladesh.
Prof Muhammad Munir, International Islamic University, Islamabad, Pakistan.
Prof Jeff Redding, The University of Melbourne, Australia.
Prof Javaid Rehman, Brunel University, UK.
Prof Ihsan Yilmaz, Deakin University, Australia.

Manchester Journal of Transnational Islamic Law & Practice

Volume 17

2021

Issue 1

Contents
Editorial:
Transnational Forms of Islamic Law
Ahmad Ghouri

1

Articles:
Post-Islamism: From Making Islam Democratic to the Politics of Myth
Fatemeh Sadeghi

3

Is Taliban Story Going to be the Iranian Story? The Islamic Emirate v. the Guardianship of the
Jurist (Wilayat Faqih)
Haroun Rahimi & Ali Shirvani

19

The Concept of Just-War in Islamic and Modern International Law
Nehaluddin Ahmad, Siti Sara binti Haji Ahmad & Norulaziemah binti Haji Zulkiffle

29

Islamic Law of Armed Intervention for Peace and Humanitarian Purposes
Shahzeb Shahid

59

Neo-Ijtihād: A Hierarchical Process Adopted by Pakistani Judiciary in the Context of Muslim
Family Laws
Muhammad Farooq

95

Overturning the Reform of Polygyny: Shaykh Abu Zahra’s Renewal Thought Caught in the
Tradition
Salah al-Ansari

114

One Step Forward, Two Steps Back: The Unending Twist and Turn Regarding the Law of Khul‘
and its Exposition by the Superior Courts in Pakistan
Muhammad Munir

133

Legal Effects of Muslim States’ Reservations to the 1979 Convention on the Elimination of all
Forms of Discrimination Against Women (CEDAW)
Zaheer Iqbal Cheema & Shahrul Mizan Ismail

150

Implementation of International Human Rights in Pakistan: Finding a Balance between Western
Conceptions and Islamic Law
Sana Khan

168

Liability in Partnerships: A Comparative Analysis of American Common Law and Islamic
Law
Bander Almohammadi

184

The Law and Practice of Islamic Banking in Ethiopia: A Critical Review of Constitutional
Legitimacy and Dispute Resolution
Mohammed Ibrahim Ahmed

205

Transition of Marriage from Sacrament to Contract: Comparative and Critical Reflections on
Women’s Rights in Hindu and Muslim Laws
Shahnaz

228

Justice Delayed is Justice Denied: Post-Conflict Experiences of the Bangladesh War of
Independence
Mohammad Pizuar Hossain

245

The OIC and Women’s Rights: Exploring the Dichotomy of Representation
Richa Chaudhary

264

Book Reviews:
Islamic Finance: Law and Practice
Edited by Craig R Nethercott & David M Eisenberg, Reviewed by Ilias Bantekas

278

Islam and Muslim Resistance to Modernity in Turkey
By Gökhan Bacık, Reviewed by Emine Enise Yakar

281

The Objectives of Islamic Law: The Promises and Challenges of the Maqāṣid al-Sharīʿa
Edited by Idris Nassery, Rumee Ahmed, & Muna Tatari, Reviewed by Walid Ghali

285

Modern Hadith Studies: Continued Debates and New Approaches
Edited by Belal Abu-Alabbas, Michael Dann & Christopher Melchert, Reviewed by Mansur Ali

290

Manchester Journal of Transnational Islamic Law & Practice
Volume 17, Issue 1: 285-289, 2021

The Objectives of Islamic Law: The Promises and Challenges of the Maqāṣid alSharīʿa Edited by Idris Nassery, Rumee Ahmed, and Muna Tatari, Epilogue by
Anver Emon, Lexington Books, London, 2018, 312 p. ISBN: 9781498549936
Walid Ghali
Maqāṣid al-Sharīʿah (Objectives of Islamic law) is a trending subject in Islamic law and its
applications. It can easily be said that no other legal device has received as much attention nor
generated as much excitement inside and outside the Muslim world. In its simplest, Maqāṣid is
supposed to offer a way to derive and apply Islamic law in the contemporary world using an ancient
methodology without being constrained by historical practice. Here comes this rich volume as
essential contributions of collective chapters that engage in the debate and provide direction for
the future. As it appears from the subtitle, the book comes into two parts, “the promises and
challenges,” which offer an exciting dialogue between proponents and opponents of Maqāsid.
The promises part [chapters 1-7] is led by the Maqāṣid model’s advocates who believe in the
potential for the Maqāṣid to fashion Islamic law in the mould of justice and equality. For instance,
the first two chapters by Mohamed Hashim Kamali and Jasser Auda outline the contours of the
Maqāṣid as a legal tool. It includes a rich presentation of definitions of Maqāṣid and related
terminologies such as Ḥikma (Wisdom) and ‘Illa (Cause), and Maṣlaḥa (interest). Kamali then
moves to provide a taxonomy of Maqāṣid with some clear examples to illustrate each type. This
section is slightly overwhelming for those unfamiliar with some essential technical terminology
such as Usul al-Fiqh, and Shariʿah. The identification of Maqāṣid from Qur’an and Sunna is
another significant part of this chapter and sheds light on how the Maqāṣid was theorized in the
first place. "[Over] one thousand places the Qur’ān either directly or indirectly and in the diverse
manner of expressions identifies the rationale, purpose, benefits, and consequences of its rulings."
(p. 20).
Related to the above, Auda focuses on maqāṣid al-sharīʿah as a system of values that has several
theories and classifications. He argues that ijtihād should be vital to policy and methods before
calling for the application of the sharīʿah in Muslim societies. To support his claim, Auda also
mentions some contemporary scholars who introduced new, universal Maqāṣid that are directly
induced from the scripts rather than from the body of fiqh (jurisprudence) literature in the schools
of Islamic law. Examples such as Rashid Rida (d. 1935), Al-Ṭahir Ibn ʿĀshūr (d. 1907),
Mohammad al-Ghazālī (d. 1996), Yusuf al-Qaradawi (1926—) and Ṭaha al-Alwani (1935—).
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The two following chapters [3-4] moves to discuss the immediate relevance of Maqāṣid to key
Islamic concepts. Muhammad Khalid Masud discusses the Freedom of Religion in diverse
societies. To him, diversity, mentioned as ikhtilāf in the Qur’ān as a sign of divine creation and
sustenance, includes references to the phenomena of change and continuity in nature, multiplicity
in life forms, and differences of colors and languages and levels of understanding among humans.
The Qur’ān invites the attention of scholars to deliberate on this diversity (Q 2:213, 3:22, 30:22,
5:48, 10:99, and 11:118). He makes more in depth analysis of Maqāṣid according to scholars such
as al-Shatibi. While Masud focuses on freedom of religions, Idris Nassery elaborate on human
dignity. He outlines a constructive concept of the protection of human dignity based on the
Maqāṣid theory and to determine two main criteria for defining human dignity. The only way for
us to grasp the different objectives of the Sharīʿah, as components of a joint objective linked to
preserving the dignity of the children of Adam. Moreover, building on this Universalist
understanding of human dignity, would be a productive and critical way of referencing the Islamic
tradition and translating these considerations to topical issues in connection with human rights or
other challenges that arise from technological advancement.
The last three chapters in the promises focus on how leading thinkers theorized the Maqāṣid to
significant effect. This is an excellent method showing how different scholars dealt with Maqāṣid
in different models. Muḥammad Shaḥrūr's tartīl method presented by Adis Duderija is an example
of connecting maqāṣid to Qur’ān-sunnah hermeneutics concerning the question of Islam's
relationship with the Religious Other. In so doing, Duderija described the delineating features of
Shaḥrūr’s understanding of the concepts of al-islām and al-īmān and the types of ethics associated
with them. Shahrur believes that many verses promote religious harmony, justice, fairness and
peace, commitment to the rule of law that does not discriminate based on gender, race, religion or
ethnicity.
Another great name in the field of Maqāṣid is Ibn ʿĀshūr’s, who is covered in chapter six by
Felicitas Opwis. Ibn ʿĀshūr utilizes the concept of the purposes of the law (Maqāṣid al-Sharī’a)
to incorporate mechanisms of legal change in a fashion that bridges tradition and modernity. A
striking feature of Ibn ʿĀshūr’s interpretation of Maqāṣid is that he expressly distinguishes them
from the discipline of legal theory (ʿilm uṣūl al-fiqh). He exclaims that these are two different
sciences that discuss different topics, use different methodologies, and have distinct
epistemologies, which is regarded as an innovative approach. Ibn ʿĀshūr’s thought provides an
Islamic modernist approach to legal change, embracing modernity yet conveying authenticity.
Islamic finance has attracted enough attention to justify its introduction as a robust financial system
with a unique value proposition. Younes Soualhi, therefore, studies the current practices of Islamic
finance. The chapter attempts to decipher Sharīʿah business contracts and unlock the Maqāṣid alSharīʿah imbued therein. The emphasis was on the level of adaptation and variation needed to
apply those contracts in contemporary finance. As for Islamic legal maxims, the chapter was
selective of three, all of which were deemed critical in evaluating the Maqāṣid observance in
structuring Islamic financial products. He concludes that the Maqāṣid are championed by all
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stakeholders and observed in most of the products by the contracts used. However, some are
marred by malpractices causing more harm to customers and creating a reputation risk that may
hinder the development of Islamic finance. One of the main conclusions that we can emphasize is
that Islamic finance is subservient to the dictates of globalization and the contemporary financial
landscape, a situation necessitating the observance of reality that must be incorporated in the whole
thrust of Islamic finance.
The second part [Chapters 8-14] includes dissenting voices from scholars who argue that the
Maqāṣid have absolute limits that may well compromise their ability to realize their potential.
These scholars question the taxonomy of the Maqāṣid, describe significant conceptual problems
with particular objectives, and discuss practical impediments that constrain the application of the
Maqāṣid. In Reason and revelation, Muna Tatari focuses on the objective of reason and its relation
to revelation, in the quest for ethical orientation, as part of the Maqāṣid al-Sharīʿah debate. She
highlights crucial aspects of the debate in order to point out important challenges. This chapter
searched within the Islamic tradition for good arguments and views concerning contemporary
questions of the definition of reason and its relationship with revelation. As part of the Maqāṣid
al-Sharīʿah discussion, it tried to focus on ethical questions.
The development stages of the Maqāṣid approach in Islamic legal history presented in The
Hermeneutical Approach by Mohammed Nekroumi indicate the dynamic nature of Islamic
theology and highlight the particular significance of reconsidering tradition within a process of
ethical approaches to reaching verdicts regarding social change. Based on Al-Shāṭibī’s work alMuwāfaqāt that highlights the issue of a socio-ethical reconsideration of Islamic law, the chapter
aims to work out prospects and outlooks of a hermeneutical reconsideration of the term Maqāṣid
in contemporary Sharīʿah discourse by putting Islamic ethics within its creation theology-based
context. It discusses the main features of the maqāṣid theory regarding different influences over
several centuries.
The unique character of Shāṭibī's theory stems from the fact that legislation in place up until the
eighth/fourteenth century could not match that century's socioeconomic changes in Andalusia,
which led to the aspiration for this legal theory to provide answers to the problems of the time and
thus to adapt legislation to new social conditions. In this context, it is worth highlighting that the
success of Shāṭibī’s theory cannot be seen as linked to a desire for flexibility and adaptability of
positive legislation. On the contrary, Shāṭibī’s theory, with all its "insincerity" and its new
character, was aimed at reestablishing "true legislation," legislation which had been neglected by
some legal scholars on the one hand and abused excessively by some Sufis, including some legal
scholars, on the other.
As a response to the promises of Islamic finance mentioned in chapter seven, Habib Ahmed raises
the challenges in practices. He argues that Islamic finance practice turned out to be predominantly
a prohibition-driven industry, whereby the goal is to exclude riba and gharar from financial
transactions. As a result, even with the high growth rates of the Islamic financial industry, there is
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a general feeling that Islamic finance has failed to fulfil the social goals of the Sharī’ah and is not
playing the anticipated positive role in the economy. Based on this argument, Habib examines the
concept of Maqāṣid al-Sharīʿah and its implications for Islamic banking and finance, and how
these are reflected in the practice of the Islamic financial sector. After identifying the key
challenges that the Islamic financial industry face to incorporate Maqāṣid al-Sharīʿah, he discusses
ways in which these can be resolved at the conceptual and operational levels. There is a need to
address the novel and contemporary ethical and social matters at micro and macro levels.
The Relationship between Maqāṣid al-Sharīʿah and Uṣūl al-Fiqh by Cefli Ademi draws a clear
distinction between Maqāṣid theory and traditional uṣūl al-fiqh (principles of Islamic
jurisprudence). It provides a schematic overview of the relationship between the two disciplines
based on legal history. In the final analysis, the theory of Maqāṣid al-Sharīʿah can be considered
to be a secondary or fundamental part in the uṣul-based law-finding process, or even as an
independent discipline. Following the above challenge and debate, Rumee Ahmed asks an
important question what comes first Maqāṣid or Shari’a? Historical and Philosophical Critiques.
At this point, we must confront the question that if the Maqāṣid cannot be used to derive laws,
then why do prominent jurists consistently discuss and promote them? It might seem an awful
waste of time and energy to repeatedly examine these five objectives if they have no positive
function. Put another way; if we accept that the Maqāṣid were designed to defend existing laws,
then we should ask what jurists are defending when they appeal to the Maqāṣid, who is it being
defended against, and why?
In her excellent chapter, Ayesha Chaudhry touches on another challenge: the patriarchal nature of
Maqāṣid both in their inception and application. By examining the concept of nasl (lineage),
chapter thirteen shed light on how Islamic law has come under increased pressure to reform to
reflect the gender-egalitarian beliefs of Muslims. Chaudhry invites scholars to think about reform
by challenging the current limits and rethinking the whole approach in light of reform. For
example, is it viable to confront the preconception of nasl as a principle that protects women and
men's sexual and reproductive rights rather than simply a determination of paternal lineage? The
proposed framework will not solve all other ethical problems from other patriarchal laws, but
according to the author, it will get us started on a path of honest, self-critical engagement with the
Islamic tradition.
Finally, the concept of Islamic Minorities Law is the focus of the last chapter. Despite the several
mentions to the early and pre-modern treatment of Muslims living in non-Muslims’ territories,
Mouez Khalfaoui is more concerned about the contemporary situation. The chapter therefore
brings an important debate about Fiqh al-Aqalliyāt or Islamic law pertaining to Muslim minorities
living in the west. The advocates for such law use the principles of Maqāṣid to justify their claim,
but according to the author they ignored the wider context of Muslims being living outside the
Muslims majority countries (dār al-islām) and the relationship between Muslim and non-Muslim
territories. I concur with Khalfaoui that there is a need to think about the benefits and application
of minorities’ law. In my viewpoint, such a law will certainly widen the gap between Muslims and
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the environment they live in. Perhaps it will lead to more isolation of Muslim community. In
addition, it could have been useful if the chapter refer to another challenge, which is related to the
various legal perspectives in the Muslim communities living in the west (i.e. Sunni and Shi’i). This
been said, the chapter covers an important subject that requires further research. Many significant
points were raised such as the amalgamation of Islamic law and other legal systems in Muslim
countries especially in family law. In the final analysis, Muslims are supposed to contribute to the
solution of modern-day challenges rather than to focus solely on “Muslim problems.” As a result,
it seems that the justification of an Islamic minority’s law has lost its validity if it ever had any
according to the author.
A concluding essay from Anver Emon brings these critiques together under a helpful rubric,
shining a light on the political work that the maqāṣid perform, the structures that they reinforce,
and the social costs they incur. She reflects on the dialogue in this volume and suggests that the
aspirational accounts of maqāṣid reflect a politics of hope. “The chapters that uphold the promise
of maqāṣid underappreciate both the epistemic and the material gap between redressing the law of
the state, with its effects on the bodies of its most vulnerable subjects, and espousing the grandiose,
if not overly pious, notions of justice intellectuals invest in their maqāṣid endorsements.” In the
final analysis, the maqāṣid cannot deliver on their promises because of what the rhetoric of hope
hides, namely the elitism and privileged status of those who have the luxury to espouse hope in
maqāṣid. That said, these chapters illustrate the immediate relevance of the maqāṣid al-sharīʿa to
myriad social, political, and economic issues. Whether one agrees with the maqāṣid approach or
not, examining the role of the maqāṣid about these issues brings to the fore latent assumptions
about justice, religion, and religious law that animate contemporary discussions about Islam and
Islamic law in the modern world.
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